M assachusetts School Building Authority

Timothy P. Cahill Katherine P. Craven
Chairman, State Treasurer Executive Director

To:  Board of Directors

From: Susan Flanagan-Cahill, General Counsel

Date: September 17, 2009

Re:  MSBA Public Hearing and Public Comment Period Regarding Proposed Amendments to
the MSBA’s Regulations

As discussed at the last Board meeting, the MSBA is proposing amendments and revisions to the
MSBA'’s Regulations, 963 CMR 2.00 et seq., to align these regulations with recently enacted
legislative changes to the M.G.L. ¢.70B and to clearly define the categories of incentive
reimbursement points that may be awarded to cities, towns and regional school districts through
the MSBA’s school building grant program.

The MSBA held a public hearing on the proposed regulations on September 9, 2009 and
accepted public comments from August 3, 2009 to September 10, 2009. Pursuant to the
Secretary of State’s requirements, the MSBA provided notice of the hearing and public comment
period by notifying the Massachusetts Municipal Association and the Department of Housing
and Community Development, filing a notice with the Secretary of State, publishing a notice in
the Massachusetts Register, and advertising for two days in the Boston Globe. The MSBA also
posted information about the comment period and the hearing on its website, notified the
Massachusetts Association of Superintendents, and notified other interested parties.

The MSBA received two letters about the proposed revisions to the regulations, copies of which
are attached. Two people testified at the public hearing.

The following is a brief summary of the written public comments and testimony received:

e Incentive Points for Newly Formed Regional School Districts. Proposed regulations
would allow MSBA to award up to six incentive points to school projects in newly
created regional school districts. Those who commented suggested that the MSBA
consider providing incentive points for existing regional school districts.

e Elimination of Incentive Points for Innovative Community Use. The MSBA’s current
regulations allow the MSBA to award up to three incentive reimbursement points for
projects that demonstrate a truly innovative use of the school facility. Under the former
program as administered by the Department of Education, these incentive points were
never awarded. To date, the MSBA has not awarded incentive points for Innovative
Community Use, which is consistent with past Department of Education practice of not
awarding these points. Those who commented stressed the benefits that could be derived
by their respective communities through the distribution of Innovative Community Use
incentive reimbursement points.

The MSBA is taking the written comments and testimony under advisement.

40 Broad Street Suite 500 ® Boston, MA 02109 e Phone: 617-720-4466 e Fax: 617-720-5260



Summary of Proposed Incentive R@mbﬁwsemem
Regulation Changes

Based on changes to MGL C.70B, the MSBA will draft new regulations that
clearly define the categories of Incentive Reimbursement Points.
The new regulations will clarify that:
m  No individual category of incentive points shall exceed 6 additional
points. :
No district shall receive more than 18 incentive percentage points in
total.,
m  Incentive percentage points granted, if any, shall be in the sole
discretion of the MSBA.
'The MSBA may choose to award incentive points in fractional values.

Incentive points may be awarded by the MSBA for the following:

Green School Program — up to 2%

Model School Program —up to 5%

Newly Formed Regional School Districts — up to 6%

Use of Construction Manager At risk (CM-at-Risk) — up to 1%

MGL 40R or 40S Overlay Zone —up to 1%

Maintenance Trust Fund - up to 1%

Best Practices Routine and Preventative Maintenance
Excellent —up to 2%

Good —up to 1%
Poor — 0%

Renovation/Reuse of an Existing Facility
Renovation/Reuse — up to 5%
Renovation/Addition —up to 4%

New Construction — 0%




2.18: Grant Percentave Formula

=== In totd

- (1) General.

(@) The Total Facilities Grant for an Approved Project shall be
determined by the Authority based on the grant percentage formula
cstablished pursuant to M.G.L. ¢. 70B, § 10, the Project ‘Scope and
Budget Agreement, and the cost of the Approved Project as agreed to by
the Eligible Applicant and the Authority in the Project Funding
Agreement.

(b) In addition to the base percentage, community income factor,
community wealth factor and community poverly factor for the most
recent available year applicable to the Eligiffe=Applicant under the
determinations made by the Authority, an Elfsible Applicant may seek
incentive percentage points at the sole disgrefignsof the Authority, There
is no entitlement to the allocation of anjincentiv
the Authority reserves the right insffsesole discre

allocation of incentive percentagefpoints for an Appr
Any Eligible Applicant seel® inceﬁ?g:ve points nf

roject, if any.
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being requested and provide the documentation to support such request.
If at any time the Authgsi: determines thakkhe Eligible Applicant has not

B receive the incentive

percentage points and an}%;__grai?ﬁ-?amo
incentiv€=peigentage pointSElind recovel
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S y of incentiye percentage points that may be awarded
iff=shall. exceed SI¥(6) percentage points.
cenfiveeregiitage points shall not exceed eighteen (18)
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verlaye/oning District. The Authority, in its sole discretion, may

D to one incentive percentage point (1%) for an Approved
a community that has adopted an overlay zoning district
pursuant to the provisions of M.G.T.. ¢.40R or c.40S. The Authority may
allocate up to an additional %% for an Approved Project where the MLG.L.
c. 40R overlay zoning district provides for either 100 units or more of
housing in one, two or three family structures; or in which 50% or more of
the fotal number of allowed housing units in M.G-L. ¢.40R. overlay zoning
district are designated for such structures. The Authority may establish
guidelines for the distribution of Overlay Zoning District incentive
percentage points.
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(b) Energy Efficiency / Green School Program. The Authority, in its sole
discretion, may allocate up to two incentive percentage points (2%) for an
Approved Project for Energy Efficiency /Green School where the
Authority makes a determination that clements of an Approved Project
meot thresholds established in the Green Schools Guidelines for the
allocation of Energy Efficiency / Green School incentive points,

(c) Routine and Capital Maintenance Ratine. The Authority, in its sole
discretion, may allocate up to two incentive percentage points (2%) for an
Approved Project for Routine and Capital Maintepance Ratings, based on
the Authority’s determination that the EligibleApplicant has exhibited
best practices for routine and eapital mainten. and upkeep of facilities,
including the establishment of long tertmn .€ap provement plans, the
cstablishment of segregated local fiffds de d for the capital
maintenance of school facilities, theélg—s%gf“ YFacility tenance manuals,
and practices that standardize gifeventative and ro mainfenance
procedures, or other practices ag ermined by the Authorifeadd Fligible
Applicant’s maintenance practices ievicwed at any fime and the
information collected during any su w shall be used as part of the
assessment . of incentive percentage ts for routine and capital

maintenance ratings.

¢ Authority, in its sole
ypplicant is eligible to receive a
matchings 1 S5 yal Facilities Grant in an amount
not tefexceed one incentive %%rcentage point (1%) of approved, eligible
profccizeasts for establishm&nt of a local “School Facility Maintenance
shall be a gepregated local fund used solely for the
Teezaud upkeep of an FEligible Applicant’s school
h shall supplement current maintenance expenditures by
¢ Applisant- To be eligible to receive “School Facility
=1 rust”Iwiatching funds, the Eligible Applicant must provide a
) one Tatch for any funds deposited in the Trust by the
igible Applicant, and must provide the Authority with detailed budget
ation on historical and projected maintenance expenditures
: sgf?bm said Trust shall not be used for operating or recurring costs,

salaricy

&: purchase of routine maintenance supplies, other expenses which
the Aluthority deems to violate the spirit of the Trust, or to supplant any
maintenance funding already being expended by the Eligible Applicant.

(e) Model School Program. The Authority, in its sole discretion, may
award up to five incentive percentage points (5%) for an Approved Project
that is approved by the Board for participation in the Model School
Program.




(b) Energy Efficiency / Green School Program. The Authority, in its sole
discretion, may allocate up to two incentive percentage points (2%) for an
Approved Project for Energy Efficiency /Green School where the
Authority makes a determination that elements of an Approved Project
meet thresholds established in the Green Schools Guidelines for the
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(¢) Model School Program. The Authority, in its sole discretion, may
award up to five incentive percentage points (5%) for an Approved Project
that is approved by the Board for participation in the Model School
Program.




() Construction Management at Risk. The Authority, in it sole discretion,
may allocate up to one incentive percentage point (1%) for an Approved
Project utilizing the Construction Management at Risk construction
delivery method as certified by the Inspector General of the
Commonwealth and pursuant to the

- (g) Newly Formed Regional School District. The Authority, in its sole
discretion, may allocate up to six incentive percentage points (6%) for an
Approved Project if (1) the Approved Project is at the site of a school
facility that is a member of a regional school district, which regional
school district either (a) was newly created as a Getlof working with the
Authority during the Application process (b) whose membership
changed as a result of working with the tduring the Application
process; and (2) the Authority detérmines a school facility
construction, renovation, or repair prejeet, was avoidegdsd

i

of either (a) a newly created regigimal school district o =)L a change in a
regional school district’s memb&ship. Distgicts that are nGEgepibers of a
regional school district, or that B

7 _Tzed a new repional school
district or added new members, shall ¢ eligible for these incentive
points.
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